
 
 

 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE SEVENTH CIRCUIT 
  
__________________________________  
  
UNIVERSITY OF NOTRE DAME,   

Plaintiff-Appellant,  
  

        

 v.            No. 13-3853 
  
SYLVIA MATHEWS BURWELL, et al.,  

Defendants-Appellees, 
 
and  

  
JANE DOE 3, 

Intervenor-Appellee. 
__________________________________  

 

 
INTERVENOR-APPELLEES’ MOTION TO ADD ANN DOE 

AS PSEUDONYMOUS INTERVENOR 
 

  

Case: 13-3853      Document: 110            Filed: 07/08/2016      Pages: 15



 
 

Circuit Rule 26.1 Disclosure Statement 

In accordance with Circuit Rule 26.1, the undersigned makes the 

following disclosures: 
 

1. The full name of every party that the attorney represents in this 
case: 

Jane Doe 3 and Ann Doe.1  

2. The names of all law firms whose partners or associates have 
appeared for the party in this case or are expected to appear for the 
party in this case:  

Americans United for Separation of Church and State.  

 
By: /s/ Richard B. Katskee 

Richard B. Katskee 
Americans United for Separation of 

Church and State 
1901 L Street NW, Suite 400 
Washington, DC 20036 
(202) 466-3234 
rkatskee@au.org 

 

                                        
1  Jane Doe 3 was previously granted leave to appear under a pseudonym. 
Ann Doe is prepared to file a sealed disclosure statement that reflects her 
true name if she is granted the right to intervene. 
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BACKGROUND 

Intervenor Jane Doe 3 and proposed intervenor Ann Doe are students 

at the University of Notre Dame who are covered by Notre Dame’s student 

health plan. In January 2014, this Court granted the motion of Jane Does 

1 through 3 to intervene as defendants-appellees so that they could defend 

their rights under the Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 

119 (2010), which this suit threatens. In April 2015, Jane Does 1 and 2 

withdrew from the suit after disenrolling as students at the University to 

transfer to other institutions. 

Ann Doe just completed her first year as a graduate student at Notre 

Dame. She is enrolled in the University’s group health plan for students. 

For medical reasons, she needs a particular (and extremely expensive) 

form of long-acting, reversible contraception. She is unable to afford that 

contraception without insurance coverage. Her ability to obtain the needed 

medical services therefore hinges on the outcome of this case, which will 

determine whether and how the contraception coverage required by the 

ACA will be provided to students and employees at Notre Dame. 

Ms. Doe learned of this litigation during the winter of 2016, shortly 

after she began her graduate studies. She quickly contacted counsel for the 

intervenors to ask whether she could be added as a party-intervenor. 

Because, however, Notre Dame’s petition for certiorari was then pending 

in and being held by the U.S. Supreme Court while awaiting resolution of 

Zubik v. Burwell, 136 S. Ct. 1557 (2016), a motion to intervene at that 

time would have been procedurally improper. This motion is being filed 
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contemporaneously with Intervenor-Appellant’s Circuit Rule 54 Statement 

of Position, which is the first filing in this Court since the U.S. Supreme 

Court granted the petition for certiorari, vacated the judgment, and 

remanded the case to this Court for reconsideration in light of Zubik. See 

Order List, Certiorari—Summary Dispositions, Nos. 15-774, 15-775, 15-

812, 15-1003, 15-1004, 15-834 (U.S. May 16, 2016). 

Ann Doe’s direct, significant, particularized, and legally protectable 

interests in this litigation make her similarly situated to Intervenor Jane 

Doe 3—and to now-withdrawn intervenors Jane Does 1 and 2. Now that 

the case has been remanded for a determination on the merits—a 

determination that will directly and concretely adjudicate Ann Doe’s 

fundamental rights and interests—she requests that the Court grant her 

leave to participate, along with Jane Doe 3, as an intervening defendant-

appellee. Because Ann Doe seeks no modification to the case’s current 

schedule, and because she presents no additional claims or defenses, her 

participation in the case will not prejudice the University or the 

government. Like Jane Doe 3, Ann Doe seeks to proceed using a 

pseudonym in order to preserve her privacy and thereby forestall 

retaliation.  

ARGUMENT 

I. Ann Doe Meets The Requirements For Intervention For The 
Same Reasons As Jane Does 1 through 3 Did. 

Under Federal Rule of Civil Procedure 24(a)(2), a party is entitled to 

intervene as of right if she meets the following criteria: (1) timely 
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application; (2) an interest relating to the subject of the action; 

(3) potential impairment of that interest by the disposition of the action; 

and (4) lack of adequate representation of the interest by the existing 

parties. Southmark Corp. v. Cagan, 950 F.2d 416, 418 (7th Cir. 1991). Ann 

Doe meets all of these requirements. 

Ann Doe learned about this case and decided to seek intervention when, 

soon after matriculating at Notre Dame, she struggled to obtain under the 

terms of her student health plan the cost-free preventive health services to 

which the ACA entitles her. See Ex. A, Decl. of Ann Doe ¶¶ 15–17. The 

delay between Ms. Doe’s learning of this litigation and her filing of this 

motion is because she learned of the litigation when the case was already 

pending in the U.S. Supreme Court on Notre Dame’s petition for certiorari 

(which, as explained above, was by then already being held for resolution 

of Zubik on the merits). Ms. Doe has proceeded “reasonably promptly” 

(Nissei Sangyo Am., Ltd. v. United States, 31 F.3d 435, 438 (7th Cir. 

1994))—indeed, expeditiously—to file this motion after the remand to this 

Court; as noted, she is filing this motion contemporaneously with the 

Intervenor’s timely filing of the Circuit Rule 54 Statement of Position, in 

which Ms. Doe joins if she is granted intervention. Because any delay in 

the filing of this motion to intervene is attributable to the lack of 

jurisdiction in this Court while Notre Dame’s petition for certiorari was 

pending, Ms. Doe cannot in any sense be said to have “drag[ged her] 

heels.” Id. (internal quotation marks omitted). 
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Second, Ann Doe has the same legal interests in this case as 

Intervenor-Appellee Jane Doe 3 does. Cf. Mot. to Intervene (Doc. No. 12) at 

3–4. Because of medical issues that prevent her from using other forms of 

contraception, Ann Doe’s only option for long-acting, reversible 

contraception is the Paragard IUD. See Ann Doe Decl. ¶ 4. Without health 

insurance that covers contraceptives, she would be forced—and financially 

unable—to pay the full cost of that device, which costs between $600 and 

$1000. See Ann Doe Decl. ¶¶ 9–11. Ms. Doe’s access to contraception will 

thus be either enabled or extinguished depending on whether and how 

Notre Dame students receive the contraceptive coverage to which they are 

entitled under the ACA. See Ann Doe Decl. ¶ 10–12. Because the outcome 

of this case implicates her fundamental constitutional rights to bodily 

autonomy and reproductive freedom (see Griswold v. Connecticut, 381 U.S. 

479 (1965)), therefore, Ms. Doe has direct, significant, and legally 

protectable interests in this case. 

Third, just as for Jane Doe 3, the outcome of this case may significantly 

impair Ann Doe’s interests by abridging her statutorily guaranteed right 

to a health plan that provides contraceptive coverage without cost-sharing 

by plan participants. If, for example, this Court were to hold that the 

University is entitled to the requested house-of-worship exemption from 

the ACA’s contraception-coverage regulation, then students and faculty at 

Notre Dame would entirely lose contraceptive coverage: Just like 

employees of churches that avail themselves of the house-of-worship 

exemption, Notre Dame’s students and faculty would be denied 
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contraceptive coverage under their university-provided health plans, and 

the government would not make arrangements with third-party insurers 

to provide that coverage (as the government currently does for employees 

and students of religiously affiliated entities). See Mot. to Intervene (Doc. 

No. 12) at 4.  

Finally, Ann Doe’s interests are not adequately represented by the 

parties to the litigation because they are individual legal rights and 

interests that are personal to Ms. Doe—interests that are not the same as 

those of the United States. See id at 4–10. Because of medical 

contraindications, Ms. Doe cannot use hormonal contraception. See Ann 

Doe Decl. ¶ 4. Thus, although the University apparently may under 

certain circumstances provide medically required hormonal contraception, 

it will not under any circumstance provide the form of contraception that 

Ms. Doe requires. See Ann Doe Decl. ¶ 5–7. In addition, as a more recently 

matriculated student, Ann Doe will likely remain at the University for 

several years after Jane Doe 3 receives her degree and departs, so she will 

continue to have standing and an ongoing injury even if, during the course 

of the litigation, Jane Doe’s prospective interests may become moot. 

Like Jane Doe 3, Ann Doe meets the requirements for mandatory 

intervention. And in the alternative, she should be granted permissive 

intervention for substantially similar reasons, as there are common 

questions of law and fact between the arguments that Ann Doe will raise 

and those that are being made by the existing parties. And adding Ann 

Doe will not prejudice the University or the United States, as she will 
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raise legal arguments and defenses identical to those of Jane Doe 3. Cf. 

Mot. to Intervene (Doc. No. 12) at 4–9. 

II. Ann Doe Should Be Permitted to Proceed Anonymously. 

As with Jane Doe 3 (see Mot. to Intervene (Doc. No. 12) at 11–17)—and 

also Jane Does 1 and 2—disclosure of Ann Doe’s identity would publicize 

deeply personal medical information and thereby expose her to risk of 

retaliation. See Ann Doe Decl. ¶¶ 22–24. And because the positions to be 

advanced by Ann Doe pertain to the University’s policies affecting all 

students and faculty, issues of credibility and the like are largely 

irrelevant to the case as a legal matter. See Mot. to Intervene (Doc. No. 12) 

at 18–19. Accordingly, Ann Doe, like Jane Doe 3 and now-dismissed 

intervenors Jane Does 1 and 2, should be allowed to proceed using a 

pseudonym. 

*  *  * 

The undersigned contacted counsel for all parties. Counsel for the 

government has authorized us to state that Defendants-Appellees consent 

to this request to intervene under the pseudonym Ann Doe. Intervenor-

Appellee Jane Doe 3, who will be jointly represented with Ann Doe, 

likewise consents. Counsel for Plaintiff-Appellant has informed us that 

Notre Dame does not consent to this motion. 
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CONCLUSION 

For all the reasons set forth above, Ann Doe requests that she be 

allowed to intervene, and that she be granted leave to do so anonymously.  

 
By: /s/ Richard B. Katskee 

Richard B. Katskee 
Americans United for Separation of 

Church and State 
1901 L Street NW, Suite 400 
Washington, DC 20036 
(202) 466-3234 
rkatskee@au.org 
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CERTIFICATE OF SERVICE 

On July 8, 2016, I electronically filed the foregoing Motion to Intervene 

with the Clerk of this Court through the appellate CM/ECF system. The 

participants in the case are registered CM/ECF users, and service will be 

accomplished through the CF/ECF system. 

 

/s/ Richard B. Katskee 

    Richard B. Katskee 

  

Case: 13-3853      Document: 110            Filed: 07/08/2016      Pages: 15



 
 

 

 

 

 

 

EXHIBIT A 

  

Case: 13-3853      Document: 110            Filed: 07/08/2016      Pages: 15



 
 

DECLARATION OF ANN DOE IN SUPPORT OF MOTION TO JOIN 
AS PSEUDONYMOUS INTERVENOR 

 
I, Ann Doe, declare as follows: 

1. I am a female student of child-bearing age at the University of 
Notre Dame. 

2. I was previously an employee of the University of Notre Dame from 
July 2013 to July 2015. I matriculated as a student in August 2015.  

3. I participate in the University’s health-insurance plan for students.  

4. Because of medical issues, I cannot use hormonal contraception. As 
a result, one of my few options for effective contraception is the 
Paragard IUD. 

5. The University’s health-insurance plan does not cover 
contraceptives except under a very limited exception for medically 
required treatments for medical conditions unrelated to family-
planning concerns. 

6. The University will not cover non-hormonal contraceptives under 
any circumstance, because they do not treat such medical 
conditions and therefore are not considered by the University ever 
to be medically required.  

7. Moreover, I do not need contraceptives to treat a medical condition 
apart from family-planning considerations. 

8. For these reasons, I do not qualify for the University’s coverage for 
medically required contraceptives. 

9. Without insurance coverage, service providers have informed me 
that the Paragard IUD would cost me, in actual, out-of-pocket 
expenses, approximately $600 to $1000.  

10. If I receive the coverage required by the Affordable Care Act, 
whether from Notre Dame or from a third-party insurer arranged 
by the government, then I will be eligible to receive the Paragard 
IUD entirely without cost to me.  

11. Because my income as a graduate student leaves me unable to 
afford unsubsidized contraceptive care, I will be unable to obtain 
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the needed contraception if it is not covered by a health plan in 
which I participate.  

12. I currently receive health insurance for non-medically-required 
contraception through my insurance company, courtesy of the 
Affordable Care Act. If the University is successful in this 
litigation, I will lose access to that insurance coverage.  

13. I have been struggling, thus far to no avail, to obtain the 
contraceptive coverage to which Affordable Care Act entitles me.  

14. I previously qualified as a dependent on my parents’ health 
insurance, which covered contraception. My eligibility as a 
dependent ended in January of the year in which I turned twenty-
seven. As a result, I lost access to my parents’ insurance coverage 
in January, 2014. 

15. In the fall of 2013, as an employee of the University on the 
University’s health plan for staff, I approached the University’s 
staff wellness center to ask about the insurance coverage for non-
medically-required contraceptives  

16. The medical staff at the staff wellness center told me that the 
University would not cover non-medically-required contraceptives.  

17. I suffered from stress and frustration because I feared losing my 
insurance coverage for contraception when I was no longer covered 
on my parents’ policy. I knew that I could not afford the 
contraceptive care that I need without insurance coverage, and I 
was unable to get the contraceptive care that I needed before the 
coverage under my parents’ policy expired.   

18. Four to six months after my visit to the staff wellness center, I 
received in the mail an insurance card for contraception coverage. 
The insurance card came with no explanation, and I was confused 
about how to use it, where to use it, and how it might interact with 
my existing insurance through the University.  

19. Since matriculating as a student, I have transferred from the 
University’s staff insurance plan (with Meritain) to the 
University’s student insurance plan (with Aetna).  

20. I do not know if the insurance card that I previously received in the 
mail (while on the staff plan) is still valid, or if I need to transfer it, 
renew it, or otherwise ensure that my contraceptive care is covered 
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by insurance; and neither the University nor anyone else has 
provided any information to clarify my coverage status. 

21. Since matriculating as a student, I have struggled to find out what 
covered reproductive, gynecological, and contraceptive services are 
available—either from the University’s wellness center or from 
outside providers. What was supposed to be a seamless and 
effortless process to ensure access to cost-free contraception has 
become frustrating, stressful, and confusing. 

22. I am or wish to be sexually active. My inability to afford and use 
contraceptives has curtailed my ability to maintain control over my 
bodily integrity and reproductive capacity.  

23. I would like to gain access to the needed contraceptives under a 
health policy in order to regain that control and to avoid the 
extraordinary hardship that I would suffer if I were to experience 
an unwanted pregnancy as a graduate student.  

24. I would use contraception, either now or in the future, if I could 
ensure that the University’s health-insurance provider will 
continue to provide contraceptive coverage to me.  

25. Because of the University’s student-conduct policies, including the 
prohibitions against sexual activity out of wedlock and those 
against causing a disturbance to the University, I could be subject 
to disciplinary proceedings—including expulsion from the 
University—if my identity were made known in connection with 
this lawsuit.  

26. I fear that I could likewise be subject to disciplinary proceedings for 
inquiring about the current status of my contraceptive coverage. 

27. I also fear that being known publicly for having filed suit against 
the University, and for engaging or planning to engage in sexual 
activity out of wedlock, would prejudice my standing in the eyes of 
the University and my professors. 
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28. Additionally, I fear that being known publicly for opposing the 
University’s position in this lawsuit would expose me to public 
harassment as well as to retaliation by the University and others.  

I declare under penalty of perjury that the foregoing is true and correct. 

Executed at South Bend, IN, on July 7, 2016. 

/s/ Ann Doe 
       Ann Doe 
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